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Review Sub Committee

A meeting of Review Sub Committee was held on Thursday, 14th July, 2011.

Present:   Mr M Armstrong (Independent Chair), Councillor T Laing (Elected Member) and Mr T Bowman (Parish Representative)

Officers:  Mr J Nertney (LD) & Mr A Squires (LD)

Also in attendance:   None

Apologies:   None
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Declarations of Interest

None
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SBC16 - Code of Conduct complaint

The Legal Officer (Mr J Nertney) provided the Review Sub-Committee with an oral summary of the complaints and advice concerning the application of the Code, following the complainants request for a review of their complaint.

The complaint concerned allegations from three members of the public (two of them requesting anonymity/confidentiality) concerning the alleged conduct of two councillors of Stockton-on-Tees Borough Council.  The complaints are summarised below: 

Complaint A:

Allegations concerning Councillor Y:-

Complainant A alleged that whilst waiting to attend a planning committee meeting in the Library, Councillor Y asked him if he was standing in the local elections.  Complainant A replied “yes as an independent” and that Councillor Y stared at the complainant and gave him dirty looks.   

It was further alleged that when an item on the planning agenda was adjourned and he was walking out of the door, Councillor Y started making comments towards him and his daughter (no details of the alleged comments were provided).  

On returning to the planning meeting later that afternoon complainant A stated he heard Councillor Y say that complainant A was “standing for the Council but he won’t stand for us, our Labour party”.  Complainant A alleged that Councillor Y then continued to give him dirty looks.  

Complainant A alleged that following the planning meeting, outside the meeting room, Councillor Y was very abusive and said to him “just fuck off home”.  Further it is alleged that Councillor Y said “go and stand in the next election and try to get in, who the hell you standing for now because you have tried every avenue to get in and not done so.  You will get fuck all in votes because you are a loser”.

Allegations concerning Councillor Z:-

That after the planning meeting, outside the meeting room, Councillor Z started being abusive towards him (no details of the alleged abuse were provided) and in response complainant A asked both Councillor Y and Councillor Z what they were doing at the meeting, since they were not Billingham Members.  Complainant A alleged that Councillor Z called him a loser, nudged him, came up to his face and made him feel threatened, scared and he thought he was about to be hit by Councillor Z.  Further, it was alleged, Councillor Z told him to “fuck off”.

Complaint B:

The complaint from complainant B concerned the incidents that are alleged to have occurred both prior to and after the same planning committee meeting. In particular, complainant B stated that after the planning meeting there was an angry commotion in the lobby where voices were raised and when ‘Mr X’ (assumed to be complainant A) came through the door he was clearly shaken then followed by two councillors. It was further alleged that Mr X advised complainant B that the two councillors had sworn at him.  

Complaint C:

Alleged that when complainant A was leaving the Library building, Councillor Y and Councillor Z went into attack mode and told complainant A “to give it f… up you were no f… good when you stood before”.  Allegedly complainant A was then subjected to a face to face confrontation and the two men were snarling and used threatening behaviour.  They said that complainant A “had no chance of f… standing again”.  It was also alleged that the two men were openly hostile to complainant A while they were waiting to go into the planning meeting.  

The complaints against the councillors suggest there may be a breach of the Code on the following points:

•	You must treat others with respect;
•	You must not bully any person; and
•	Bringing their office or authority into disrepute.

Decision of Standards Committee’s Assessment Sub-Committee (Initial Assessment)

The Assessment Sub-Committee agreed, having considered the criteria for confidentiality, the information available to them and in the interest of fairness and natural justice that the requests for anonymity/confidentiality should be denied and the names of the complainants should be disclosed to the councillors.

The Assessment Sub-Committee determined the alleged conduct by Councillor Y was not made in his official capacity as a councillor. Taking account of the fact that the alleged comments were made outside of the planning meeting, that they concerned issues that did not relate to the business of the authority and after consulting the authority’s guidance note on official capacity, the Assessment Sub-Committee agreed that Councillor Y was not conducting the business of the authority (including the business of the office he has been elected or appointed) or acting, claiming to act or giving the impression he is acting as a representative of the authority at the time of the alleged comments. The alleged comments were made in a private capacity, as a candidate in the local elections.

On this basis, even if the allegations were proved against Councillor Y, there could not be a breach of the Code, as the Code does not apply to members conduct in a private capacity. The Assessment Sub-Committee therefore agreed that no further action could be taken with regards to the allegations against Councillor Y.

The Assessment Sub-Committee also determined that the allegations made against Councillor Z indicated that there was no other decision they could come to other than no further action, the incidents alleged were not done in Councillor Z’s official capacity, he was not conducting the business of the authority (including the business of the office he has been elected or appointed) or acting, claiming to act or giving the impression he was acting as a representative of the authority at the time of the alleged incidents. The complaint against Councillor Z occurred in the same circumstances as those relating to the complaint against Councillor Y. Accordingly the alleged conduct was in a private capacity, outside of the planning meeting and did not concern the business of the authority. 

On the 10 May 2011 a joint letter from complainant B and complainant C was received by the authority requesting a review of the Assessment Sub-Committee’s decision. The correspondence detailed the complainants’ reasons for the review request. Such reasons included suggested similarities to the ‘Livingstone’ case law, that complainant A was a member of the public leaving a council meeting and that the councillors were there attending a planning meeting and in a council building at the time of the alleged conduct.

Decision of Standards Committee’s Review Sub-Committee (Review)

The Standards Committee’s Review Sub-Committee (Review) resolved to uphold the decision of the Standards Committee’s Assessment Sub-Committee (Initial Assessment) not to take any action on the complaint.  

The Review Sub-Committee considered the information available to the Assessment Sub-Committee, including the authority’s advice note on official capacity and agreed that the decision made by the Assessment Sub-Committee was correct.

The Review Sub-Committee noted that from the information available to the Assessment Sub-Committee that the alleged conduct of the councillors appeared to be outside of the local authority planning meeting and was a private matter relating to the local election; therefore the councillors were not acting in an official capacity (i.e. conducting the business of the authority (including the business of the office they have been elected or appointed) or acting, claiming to act or giving the impression they were acting as a representative of the authority); this being the statutory definition of official capacity in the Code. 

Having considered the additional information provided in the joint review request letter and further guidance on official capacity from Standards for England, the Review Sub-Committee were of the opinion that there were some similarities to the ‘Livingstone’ case law; although the fact the councillors were outside an authority meeting (as was complainant A) but in a council/public building did not mean the Code was automatically engaged or that a councillor could not be present in such a building in a private capacity. The Review Sub-Committee did however acknowledge that such details were a relevant consideration; although the allegations presented did not indicate that the business of the authority was being conducted, nor did the councillors give the impression they were doing so at the time of the alleged incidents; therefore on this basis the Code was not engaged. 

The Review Sub-Committee did accept that it can be a difficult judgement as to whether a councillor is acting in an official capacity or a private capacity and that each case had to be considered on its individual facts. The Review Sub Committee were mindful that if the alleged behaviour had taken place in the meeting room or alternatively if the alleged verbal abuse had concerned the decision of the planning committee then perhaps the councillors would have been deemed to have been acting in their official capacity. However this was not the case the alleged behaviour had taken place outside the planning committee room and had not concerned any of the business for which the complainants or the councillors were present in the building. As such the Review Sub Committee was satisfied that both councillors had not been acting in their official capacity when the alleged behaviour had taken place.

Having considered the information provided by the complainants and the relevant guidance on official capacity the Review Sub Committee were satisfied that no further action be taken, as the councillors were not conducting the business of the authority (including the business of the office they have been elected or appointed) or acting, claiming to act or giving the impression they were acting as a representative of the authority at the time of the alleged incidents.

The Review Sub-Committee appreciated that the complainants may be disappointed with their decision. However, a breach of the Code of Conduct can only take place if the member is acting in their official capacity at the time. The Review Sub-Committee is satisfied that both councillors were not acting, or claiming to act in their official capacity when discussing the forthcoming election with complainant A. 

The Review Sub-Committee were mindful that their objective is to determine whether a breach of the Code had taken place. The Review Sub Committee wished it to be noted that although the allegations have not been proven they did not condone the use of the alleged language and behaviour whether in a private or official capacity.

RESOLVED to uphold the decision of the Assessment Sub-Committee (Initial Assessment) not to take any action on the complaint. 




